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UNIT IV: COMPANY LAW
Introduction

Industrial has revolution led to the emergence of large scale business organizations. These
organization require big investments and the risk involved is very high. Limited resources and
unlimited liability of partners are two important limitations of partnerships of partnerships in
undertaking big business. Joint Stock Company form of business organization has become
extremely popular as it provides a solution to overcome the limitations of partnership business.
The Multinational companies like Coca-Cola and, General Motors have their investors and
customers spread throughout the world. The giant Indian Companies may include the names like
Reliance, Talco Bajaj Auto, Infosys Technologies, Hindustan Lever Ltd., Ranbaxy Laboratories
Ltd., and Larsen and Tubro etc.

MEANING OF COMPANY

Section 3 (1) (1) of the Companies Act, 1956 defines a company as “a company formed and
registered under this Act or an existing company”. Section 3(1) (ii) Of the act states that “an
existing company means a company formed and registered under any of the previous companies’
laws”. This definition does not reveal the distinctive characteristics of a company.

According to Chief Justice Marshall of USA, “A company is a person, artificial, invisible,
intangible, and existing only in the contemplation of the law. Being a mere creature of law, it
possesses only those properties which the character of its creation of its creation confers upon it
either expressly or as incidental to its very existence”.

Another comprehensive and clear definition of a company is given by Lord Justice Lindley, “A
company is meant an association of many persons who contribute money or money’s worth to a
common stock and employ it in some trade or business, and who share the profit and loss (as the
case may be) arising there from. The common stock contributed is denoted in money and is the
capital of the company. The persons who contribute it, or to whom it belongs, are members. The
proportion of capital to which each member is entitled is his share. Shares are always transferable
although the right to transfer them is often more or less restricted”.

According to Haney, “Joint Stock Company is a voluntary association of individuals for profit,
having a capital divided into transferable shares. The ownership of which is the condition of
membership”.

From the above definitions, it can be concluded that a company is registered association which is
an artificial legal person, having an independent legal, entity with a perpetual succession, a
common seal for its signatures, a common capital comprised of transferable shares and carrying
limited liability.

CHARACTERISTICS OF A COMPANY

The main characteristics of a company are:

Incorporated association. A company is created when it is registered under the Companies Act.
It comes into being from the date mentioned in the certificate of incorporation. It may be noted in
this connection that Section 11 provides that an association of more than ten persons carrying on
business in banking or an association or more than twenty persons carrying on any other type of



business must be registered under the Companies Act and is deemed to be an illegal association,
if it is not so registered.

For forming a public company at least seven persons and for a private company at least two persons
are persons are required. These persons will subscribe their names to the Memorandum of
association and also comply with other legal requirements of the Act in respect of registration to
form and incorporate a company, with or without limited liability

Avrtificial legal person. A company is an artificial person. Negatively speaking, it is not a natural
person. It exists in the eyes of the law and cannot act on its own. It has to act through a board of
directors elected by shareholders. But for many purposes, a company is a legal person like a natural
person. It has the right to acquire and dispose of the property, to enter into contract with third
parties in its own name, and can sue and be sued in its own name.

Separate Legal Entity: A company has a legal distinct entity and is independent of its members.
The creditors of the company can recover their money only from the company and the property of
the company. They cannot sue individual members.

Similarly, the company is not in any way liable for the individual debts of its members. The
property of the company is to be used for the benefit of the company and nor for the personal
benefit of the shareholders. On the same grounds, a member cannot claim any ownership rights in
the assets of the company either individually or jointly during the existence of the company or in
its winding up. At the same time the members of the company can enter into contracts with the
company in the same manner as any other individual can. Separate legal entity of the company is
also recognized by the Income Tax Act.

Perpetual Existence. A company is a stable form of business organization. Its life does not depend
upon the death, insolvency or retirement of any or all shareholder (s) or director (s). Law creates
it and law alone can dissolve it. Members may come and go but the company can go on forever.

Common Seal. As was pointed out earlier, a company being an artificial person has no body
similar to natural person and as such it cannot sign documents for itself. It acts through natural
person who are called its directors. But having a legal personality, it can be bound by only those
documents which bear its signature. Therefore, the law has provided for the use of common seal,
with the name of the company engraved on it, as a substitute for its signature. Any document
bearing the common seal of the company will be legally binding on the company.

Limited Liability: A company may be company limited by shares or a company limited by
guarantee. In company limited by shares, the liability of members is limited to the unpaid value of
the shares.

Transferable Shares. In a public company, the shares are freely transferable. The right to transfer
shares is a statutory right and it cannot be taken away by a provision in the articles. However, the
articles shall prescribe the manner in which such transfer of shares will be made and it may also
contain bona fide and reasonable restrictions on the right of members to transfer their shares. But
absolute restrictions on the rights of members to transfer their shares shall be ultra vires.



Separate Property: As a company is a legal person distinct from its members, it is capable of
owning, enjoying and disposing of property in its own name. Although its capital and assets are
contributed by its shareholders, they are not the private and joint owners of its property. The
company is the real person in which all its property is vested and by which it is controlled, managed
and disposed of.

Delegated Management: A joint stock company is an autonomous, self-governing and self-
controlling organization. Since it has a large number of members, all of them cannot take part in
the management of the affairs of the company. Actual control and management is, therefore,
delegated by the shareholders to their elected representatives, known as directors. They look after
the day-to-day working of the company. Moreover, since shareholders, by majority of votes,
decide the general policy of the company, the management of the company is carried on democratic
lines.

KINDS OF COMPANIES
Joint stock company can be of various types. The following are the important types of company:

1. Classification of Companies by Mode of Incorporation

Depending on the mode of incorporation, there are three classes of joint stock companies.
Chartered companies. These are incorporated under a special charter by a monarch. The East
India Company and The Bank of England are examples of chartered incorporated in England. The
powers and nature of business of a chartered company are defined by the charter which
incorporates it.

Statutory Companies. These companies are incorporated by a Special Act passed by the Central
or State legislature. Reserve Bank of India, State Bank of India, Industrial Finance Corporation,
Unit Trust of India, State Trading corporation and Life Insurance Corporation are some of the
examples of statutory companies. Such companies do not have any memorandum or articles of
association. They derive their powers from the Acts constituting them and enjoy certain powers
that companies incorporated under the Companies Act.

Registered or incorporated companies. These are formed under the Companies Act, 1956 or
under the Companies Act passed earlier to this. Such companies come into existence only when
they are registered under the Act and a certificate of incorporation has been issued by the Registrar
of Companies. This is the most popular mode of incorporating a company. Registered companies
may further be divided into three categories of the following.

i.  Companies limited by Shares: These types of companies have a share capital and the
liability of each member or the company is limited by the Memorandum to the extent of
face value of share subscribed by him.

ii. Companies Limited by Guarantee: These types of companies may or may not have a
share capital. Each member promises to pay a fixed sum of money specified in the
Memorandum in the event of liquidation of the company for payment of the debts and
liabilities of the company This amount promised by him is called ‘Guarantee’. The Articles
of Association of the company state the number of member with which the company is to
be registered. Such a company is called a company limited by guarantee.



iii.  Unlimited Companies: Section 12 gives choice to the promoters to form a company with
or without limited liability. A company not having any limit on the liability of its members
is called an ‘unlimited company’. An unlimited company may or may not have a share
capital. If it has a share capital it may be a public company or a private company.

I1. On the Basis of Number of Members

On the basis of number of members, a company may be:

(1) Private Company, and (2) Public Company.

Private Company

According to Sec. 3(1) (iii) of the Indian Companies Act, 1956, a private company is that company
which by its articles of association:

i) limits the number of its members to fifty, excluding employees who are members or ex-
employees who were and continue to be members;

ii) restricts the right of transfer of shares, if any;

iii) prohibits any invitation to the public to subscribe for any shares or debentures of the company.

Public company

According to Section 3 (1) (iv) of Indian Companies Act. 1956 “A public company which is not a
Private Company”,

If we explain the definition of Indian Companies Act. 1956 in regard to the public company, we
note the following:

i) The articles do not restrict the transfer of shares of the company

ii) It imposes no restriction no restriction on the maximum number of the members on the
company.

iii) It invites the general public to purchase the shares and debentures of the companies

I11. On the basis of Control

On the basis of control, a company may be classified into:
1. Holding companies, and
2. Subsidiary Company

Holding Company [Sec. 4(4)]. A company is known as the holding company of another company
if it has control over the other company. According to Sec 4(4) a company is deemed to be the
holding company of another if, but only if that other is its subsidiary.

A company may become a holding company of another company in either of the following three
ways: -

a) by holding more than fifty per cent of the normal value of issued equity capital of the company;
or

b) By holding more than fifty per cent of its voting rights; or

c) by securing to itself the right to appoint, the majority of the directors of the other company,
directly or indirectly.

Subsidiary Company. [Sec. 4 (1)]. A company is known as a subsidiary of another company when
its control is exercised by the latter (called holding company) over the (25) former called a
subsidiary company. Where a company (company S) is subsidiary of another company (say



Company H), the former (Company S) becomes the subsidiary of the controlling company
(company H).

IV. On the basis of Ownership of companies

a) Government Companies. A Company of which not less than 51% of the paid-up capital is held
by the Central Government of by State Government or Government singly or jointly is known as
a Government Company. It includes a company subsidiary to a government company. The share
capital of a government company may be wholly or partly owned by the government, but it would
not make it the agent of the government.

b) Non-Government Companies. All other companies, except the Government Companies, are
called non-government companies. They do not satisfy the characteristics of a government
company as given above.

V. On the basis of Nationality of the Company

a) Indian Companies: These companies are registered in India under the Companies Act. 1956
and have their registered office in India. Nationality of the members in their case is immaterial.
b) Foreign Companies: It means any company incorporated outside India which has an
established place of business in India [Sec. 591 (1)]. A company has an established place of
business in India if it has a specified place at which it carries on business such as an office, store
house or other premises with some visible indication premises.

FORMULATION OF COMPANIES AND INCORPORATION OF COMPANY

Company is an artificial person created by following a legal procedure. Before a company is
formed, a lot of preliminary work is to be performed. The lengthy process of formation of a
company can be divided into four distinct stages: (I) Promotion; (ii) Incorporation or Registration;
(iii) Capital subscription; and (iv) Commencement of business. However, a private company can
start business as soon as it obtains the certificate of incorporation. It needs to go through first two
stages only. The reason is that a private company cannot invite public to subscribe to its share
capital. But a public company having a share capital, has to pass through all the four stages
mentioned above before it can commence business or exercise any borrowing powers

These four stages are discussed as follow:

Promotion

The term ‘promotion’ is a term of business and not of law. It is frequently used in business. Haney
defines promotion as “the process of organizing and planning the finances of a business enterprise
under the corporate form”. Gerstenberg has defined promotion as “the discovery of business
opportunities and the subsequent organization of funds, property and managerial ability into a
business concern for the purpose of making profits therefrom.” First of all, the idea of carrying on
a business is conceived by promoters. Promoters are persons engaged in, one or the other way; in
the formation of a company. Next, the promoters make detailed study to assess the feasibility of
the business idea and the amount of financial and other resources required. When the promoters
are satisfied about practicability of the business idea, they take necessary steps for assembling the
business elements and making provision of the funds required to launch the business enterprise.
Law does not require any qualification for the promoters. The promoters stand in a fiduciary



position towards the company about to be formed. From the fiduciary position of promoters, the
following important results follow:

1. A promoter cannot be allowed to make any secret profits. If any secret profit is made in
violation of this rule, the company may, on discovering it, compel the promoter to account
for and surrender such profit.

2. The promoter is not allowed to derive a profit from the sale of his own property to the
company unless all material facts are disclosed. If he contracts to sell his own property to
the company without making a full disclosure, the company may either rescind the sale or
affirm the contract and recover the profit made out of it by the promoter.

3. The promoter must not make an unfair or unreasonable use of his position and must take
care to avoid anything which has the appearance of undue influence or fraud.

Incorporation

This is the second stage of the company formation. It is the registration that brings a company into
existence. A company is legally constituted on being duly registered under the Act and after the
issue of Certificate of Incorporation by the Registrar of Companies. For the incorporate on of a
company the promoters take the following preparatory steps:

i.  To find out form the Registrar of companies whether the name by which the new company
is to be started is available or not. To take approval of the name, an application has to be
made in the prescribed form along with requisite fee;

ii.  To get a letter of Intent under Industries (Development and Regulation) Act, 1951, if the

company’s business comes within the purview of the Act.

iii.  To get necessary documents i.e. Memorandum and Articles of Association prepared and

printed.

iv.  to prepare preliminary contracts and a prospectus or statement in lieu of a prospectus.
Registration of a company is obtained by filing an application with the Registrar of Companies of
the State in which the registered office of the company is to be situated. The application should be
accompanied by the following documents:

1. Memorandum of association properly stamped, duly signed by the signatories of the
memorandum and witnessed.

2. Articles of Association, if necessary.

3. A copy of the agreement, if any, which the company proposes to enter into with any individual
for his appointment as managing or whole-time director or manager.

4. A written consent of the directors to act in that capacity, if necessary.

5. A statutory declaration stating that all the legal requirements of the Act prior to incorporation
have been complied with.

The Registrar will scrutinize these documents. If the Registrar finds the document to be
satisfactory, he registers them and enters the name of the company in the Register of Companies
and issues a certificate called the certificate of incorporation.

The certificate of incorporation is the birth certificate of a company. The company comes into
existence from the date mentioned in the certificate of incorporation and the date appearing in it is
conclusive.

Capital Subscription

A private company can start business immediately after the grant of certificate of incorporation
but public limited company has to further go through ‘capital subscription stage’ and
‘commencement of business stage’. In the capital subscription stage, the company makes



necessary arrangements for raising the capital of the company. With a view to ensure protection
on investors, Securities and Exchange Board of India (SEBI) has issued ‘guidelines for the
disclosure and investor protection’. The company making a public issue of share capital must
comply with these guidelines before making a public offer for sale of shares and debentures.
Commencement of Business

A private company can commence business immediately after the grant of certificate of
incorporation, but a public limited company will have to undergo some more formalities before it
can start business. The certificate for commencement of business is issued by Registrar of
Companies, the certificate to commence business granted by the Registrar is a conclusive evidence
of the fact that the company has complied with all legal formalities and it is legally entitled to
commence business.

Company Documents

The formation of a public company involves preparation and filing of several essential documents.
Two of basic documents are:

1. Memorandum of Association

2. Articles of Association

Memorandum of Association

The preparation of Memorandum of Association is the first step in the formation of a company. It
is the main document of the company which defines its objects and lays down the fundamental
conditions upon which alone the company is allowed to be formed. It is the charter of the company.
It governs the relationship of the company with the outside world and defines the scope of its
activities. Its purpose is to enable shareholders, creditors and those who deal with the company to
know what exactly is its permitted range of activities. It enables these parties to know the purpose,
for which their money is going to be used by the company and the nature and extent of risk they
are undertaking in making investment. Memorandum of Association enable the parties dealing
with the company to know with certainty as whether the contractual relation to which they intend
to enter with the company is within the objects of the company.

Contents of Memorandum

Name clause
Promoters of the company have to make an application to the registrar of Companies for the
availability of name.

Registered Office Clause

Memorandum of Association must state the name of the State in which the registered office of the
company is to be situated. It will fix up the domicile of the company. Further, every company must
have a registered office either from the day it begins to carry on business or within 30 days of its
incorporation, whichever is earlier, to which all communications and notices may be addressed.
Registered Office of a company is the place of its residence for the purpose of delivering or
addressing any communication, service of any notice or process of court of law and for determining
question of jurisdiction of courts in any action against the company. It is also the place for keeping
statutory books of the company.



Object Clause

This is the most important clause in the memorandum because it not only shows the object or
objects for which the company is formed but also determines the extent of the powers which the
company can exercise in order to achieve the object or objects.

Stating the objects of the company in the Memorandum of Association is not a mere legal
technicality but it is a necessity of great practical importance. It is essential that the public who
purchase its shares should know clearly what are the objects for which they are paying.

In the case of companies which were in existence immediately before the commencement of the
Companies (Amendment) Act. 1965, the object clause has simply to state the objects of the
company. But in the case of a company to be registered after be amendment, the objects clause
must state separately.

i) Main Objects: This sub-clause has to state the main objects to be pursued by the company on
its incorporation and objects incidental or ancillary to the attainment of main objects.

ii) Other objects: This sub-clause shall state other objects which are not included in the above
clause.

Capital Clause

In case of a company having a share capital unless the company is an unlimited company,
Memorandum shall also state the amount of share capital with which the company is to be
registered and division thereof into shares of a fixed amount. The capital with which the company
is registered is called the authorized or nominal share capital. The nominal capital is divided into
classes of shares and their values are mentioned in the clause. The amount of nominal or authorized
capital of the company would be normally, that which shall be required for the attainment of the
main objects of the company. In case of companies limited by guarantee, the amount promised by
each member to be contributed by them in case of the winding up of the company is to be
mentioned. No subscriber to the memorandum shall take less than one share. Each subscriber of
the Memorandum shall write against his name the number of shares he takes.

Liability Clause

In the case of company limited by shares or by guarantee, Memorandum of Association must have
a clause to the effect that the liability of the members is limited.

It implies that a shareholder cannot be called upon to pay any time amount more than the unpaid
portion on the shares held by him. He will no more be liable if once he has paid the full nominal
value of the share.

The Memorandum of Association of a company limited by guarantee must further state that each
member undertakes to contribute to the assets of the company if wound up, while he is a member
or within one year after he ceased to be so, towards the debts and liabilities of the company as well
as the costs and expenses of winding up and for the adjustment of the rights of the contributories
among themselves not exceeding a specified amount.

ARTICLES OF ASSOCIATION

Every company is required to file Articles of Association along with the Memorandum of
Association with the Registrar at the time of its registration. Companies Act defines Articles as
Articles of Association of a company as originally framed or as altered from time to time in
pursuance of any previous companies Acts. They also include, so far as they apply to the company.



Articles of Association are the rules, regulations and bye-laws for governing the internal affairs of
the company. They may be described as the internal regulation of the company governing its
management and embodying the powers of the directors and officers of the company as well as
the powers of the shareholders. They lay down the mode and the manner in which the business of
the company is to be conducted.

In framing Articles of Association care must be taken to see that regulations framed do not go
beyond the powers of the company itself as contemplated by the Memorandum of Association nor
should they be such as would violate any of the requirements of the companies Act, itself. All
clauses in the Articles ultra vires the Memorandum or the Act shall be null and void.

Article of Association are to be printed, divided into paragraphs, serially numbered and signed by
each subscriber to Memorandum with the address, description and occupation. Each subscriber
shall sign in the presence of at least one witness who shall attest the signatures and also mention
his own address and occupation.

Contents of Articles of Association
Articles generally contain provision relating to the following matters;
1. the exclusion, whole or in part of Table A;
2. share capital different classes of shares of shareholders and variations of these rights
3. execution or adoption of preliminary agreements, if any;
4. allotment of shares;
5. lien on shares calls on shares;
6. forfeiture of shares;
7. issue of share certificates;
8. issue of share warrants;
9. transfer of shares;
10. transmission of shares;
11. alteration of share capital;
12. borrowing power of the company;
13. rules regarding meetings;
14. voting rights of members;
15. notice to members;
16. dividends and reserves;
17. accounts and audit;
18. arbitration provision, if any;
19. directors, their appointment and remuneration; the appointment and reappointment of the
managing director, manager and secretary;
20. fixing limits of the number of directors
21. payment of interest out of capital;
22. common seal; and
23. winding up.

COMPANY MANAGEMENT
DIRECTORS



On incorporation, a company becomes a person in the eyes of law, it has a perpetual succession,
its members may come and may go but the company lives till its death as aforementioned. It has a
common seal, which is affixed on all the legal documents executed on behalf of the company in
the presence of and signed by authorised signatory or signatories. It is empowered to hold all
properties in its own name and in its own right. It can sue others and can be sued by others in its
own name.

With all the strapping of a legal person, a company is unlike a living human being. It has no
physical existence. It has no eyes to see, no ears to hear, no hands to sign and execute documents,
no brain to think and no nerves to communicate among its various limbs. In order to enable a
company to live and to achieve its objects as enshrined in the objects clause of its Memorandum
of Association, it has necessarily to depend upon some agency, known as Board of directors.

The Board of directors of a company is a nucleus, selected according to the procedure prescribed
in the Act and the Articles of Association. Members of the Board of directors are known as
directors, who unless especially authorised by the Board of directors of the Company, do not
possess any power of management of the affairs of the company. Acting collectively as a Board
of directors, they can exercise all the powers of the company except those, which are prescribed
by the Act to be specifically exercised by the company in general meeting.

The directors of a company are its eyes, ears, brain, hands, nerves and other essential limbs, upon
whose efficient functioning depends the success of the company. The directors formulate policies
and establish organisational set up for implementing those policies and to achieve the objectives
is contained in the Memorandum, muster resources for achieving the company objectives and
control, guide, direct and manage the affairs of the company.

The Companies Act, 2013 does not contain an exhaustive definition of the term “director”.
Section 2 (34) of the Act prescribed that “director” means a director appointed to the Board
of a company.

Minimum/Maximum Number of Directors in a Company- Section 149(1)

Section 149(1) of the Companies Act, 2013 requires that every company shall have a minimum
number of 3 directors in the case of a public company, two directors in the case of a private
company, and one director in the case of a One-Person Company. A company can appoint
maximum 15 fifteen directors. A company may appoint more than fifteen directors after passing a
special resolution in general meeting and approval of Central Government is not required.
APPOINTMENT OF DIRECTORS

First Director

The first directors of most of the companies are named in their articles. If they are not so named

in the articles of a company, then subscribers to the memorandum who are individuals shall be
deemed to be the first directors of the company until the directors are duly appointed.
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In the case of a One-Person Company, an individual being a member shall be deemed to be its first
director until the director(s) are duly appointed by the member in accordance with the provisions
of Section 152.

DIRECTOR APPOINTED AT ANNUAL GENERAL MEETING

Articles of the Company may provide the provisions relating to retirement of the all directors. If
there is no provision in the article, then not less than two-thirds of the total number of directors of
a public company shall be persons whose period of office is liable to determination by retirement
by rotation and eligible to be reappointed at annual general meeting. Further independent directors
shall not be included for the computation of total number of directors. At the annual general
meeting of a public company one-third of such of the directors for the time being as are liable to
retire by rotation, or if their number is neither three nor a multiple of three, then, the number nearest
to one-third, shall retire from office.

The directors to retire by rotation at every annual general meeting shall be those who have been
longest in office since their last appointment. At the annual general meeting at which a director
retires as aforesaid, the company may fill up the vacancy by appointing the retiring director or
some other person thereto. If the vacancy of the retiring director is not so filled-up and the meeting
has not expressly resolved not to fill the vacancy, the meeting shall stand adjourned till the same
day in the next week, at the same time and place, or if that day is a national holiday, till the next
succeeding day which is not a holiday, at the same time and place.

Appointment of Additional Director

The board of directors can appoint additional directors, if such power is conferred on them
by the articles of association. Such additional directors hold office only up to the date of next
annual general meeting or the last date on which the annual general meeting should have
been held, whichever is earlier. A person who fails to get appointed as a director in a general
meeting cannot be appointed as Additional Director.

Appointment of Alternate Director

I.  The Board of Directors of a company must be authorised by its articles or by a resolution
passed by the company in general meeting for appointment of alternate director.
Il.  The person in whose place the Alternate Director is being appointed should be absent for
a period of not less than 3 months from India.
I11.  The person to be appointed as the Alternate Director shall be the person other than the
person holding any alternate directorship for any other Director in the Company.
IV. Ifit is proposed to appoint an Alternate Director to an Independent Director, it must be
ensured that the proposed appointee also satisfies the criteria for Independent Directors.
V.  An alternate director shall not hold office for a period longer than that permissible to the
director in whose place he has been appointed and shall vacate the office if and when the
director in whose place he has been appointed returns to India.
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VI.  Ifthe term of office of the original director is determined before he so returns to India, any
provision for the automatic re- appointment of retiring directors in default of another
appointment shall apply to the original, and not to the alternate director

Duties of directors
A director of a company shall:

1. Act in accordance with the articles of the company.

2. Act in good faith in order to promote the objects of the company for the benefit of its
members as a whole, and in the best interests of the company, its employees, the
shareholders, the community and for the protection of environment.

3. Exercise his duties with due and reasonable care, skill and diligence and shall exercise
independent judgment.

4. Not involve in a situation in which he may have a direct or indirect interest that conflicts,
or possibly may conflict, with the interest of the company.

5. Not achieve or attempt to achieve any undue gain or advantage either to himself or to his
relatives, partners, or associates and if such director is found guilty of making any undue
gain, he shall be liable to pay an amount equal to that gain to the company.

6. Not assign his office and any assignment so made shall be void.

Power of DIRECTOR

(1) to make calls on shareholders in respect of money unpaid on their shares;

(2) to authorise buy-back of securities under section 68;

(3) to issue securities, including debentures, whether in or outside India;

(4) to borrow monies;

(5) to invest the funds of the company;

(6) to grant loans or give guarantee or provide security in respect of loans;

(7) to approve financial statement and the Board’s report;

(8) to diversify the business of the company;

(9) to approve amalgamation, merger or reconstruction;

(10) to take over a company or acquire a controlling or substantial stake in another company;
(11) to make political contributions;

(12) to appoint or remove key managerial personnel (KMP);

(13) to take note of appointment(s) or removal(s) of one level below the Key Management
Personnel;

(14) to appoint internal auditors and secretarial auditor;

(15) to take note of the disclosure of director ’s interest and shareholding;

(16) to buy, sell investments held by the company (other than trade investments), constituting five
percent or more of the paid—up share capital and free reserves of the investee company;

(17) to invite or accept or renew public deposits and related matters;

(18) to review or change the terms and conditions of public deposit

(19) to approve quarterly, half yearly and annual financial statements or financial results as the
case may be.

KINDS OF MEETINGS
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The meetings of a company are of three kinds:

1. Meetings of the shareholders
(1) General meetings

(i) Class meetings

2. Meetings of the Directors

3. Meetings of the Creditors

Figure 1 Meetings
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STATUTORY MEETING

Every public company limited by shares and every company limited by guarantee and having a
share capital, shall, within a period of not less than one month nor more than six months from the
date on which the company is entitled to commence business hold a general meeting of the
members of the company. This meeting is called 'the statutory meeting'.

A meeting held prior to the statutory period of one month from the date of entitlement of a company
to commence business cannot be called the statutory meeting. The notice for such a meeting should
state it to be statutory. The statutory meeting is held only once in the life time of a company.
Private companies, public companies limited by guarantee and not having a share capital and
unlimited companies are not required to hold the statutory meeting.

ANNUAL GENERAL MEETING

Every company must in each year hold in addition to any other meeting a general meeting, as its
annual general meeting and must specify the meeting as such in the notices calling it. The annual
general meeting is to be held in addition to any other general meeting that might have been held
in a year. It appears that holding of an annual general meeting in every calender year is a statutory
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necessity. Calender year is to be calculated from Ist January to 31st December and not twelve
months from the date of incorporation of the company.

EXTRA ORDINARY GENERAL MEETING

All general meetings other than annual general meetings shall be called extraordinary general
meetings. An extraordinary general meeting is called to consider those transactions or business
which cannot be postponed till the next annual general meeting. Hence, it is a meeting of a
company which is held between two consecutive annual general meetings for transacting some
urgent or special business.

CLASS MEETINGS

Class meetings are the meetings of the shareholders and the creditors. Class meetings are held to
pass resolutions which will bind only the members of the particular class concerned. According to
regulation 3(1), if the rights attached to any class of shares are to be varied, it can be done with the
consent of the holders of 3/4 of the issued shares of that class in a separate meeting of that class of
holders.

REQUISITES OF A VALID MEETING
A meeting to be in order must fulfil certain requirements
Proper Authority

The Board of Directors is the proper authority to convene a general meeting of a company and for
this purpose the board should pass a resolution at a duly convened meeting of the board.

Notice of Meetings

A proper notice of the meetings must be given to the members of the company. The notice must
be given 21 days before the date of the meeting. The period of 21 days excludes the day of service
of the notice and also the day on which the meeting is to be held.

Quorum

Quorum means the minimum number of members that must be present at the meeting. The quorum
is generally fixed by the company's article. Unless the articles provide for a large number, five
members personally present in the case of a public company and two members personally present
in the case of any other company.

Chairman of meeting

Before a meeting of a company can start its business, it is required to have a Chairman. It is the
Chairman who is to preside at the meeting of the company. He is to conduct the meeting and to
maintain the order. It is the Chairman who is to put up the resolution, count the votes and declare
the result. Usually the articles provide for the appointment of a Chairman but if there is no
provision in the articles to this effect, the members present in the meeting shall elect one of
themselves to be the Chairman of such meeting on a show of hands.

Minutes of the meeting

14



Every company must keep a record of all proceedings of every general meeting and of all
proceedings of every meeting of its Board of Directors and of every committee of the board. These
records are known as minutes and the books in which these records are written are called 'minute
books..

RESOLUTIONS

The decisions of a meeting take the form of resolutions carried by a majority of votes. A question
on which a vote is proposed to be taken is called a 'motion’. Once a 'motion’ has been put to the
members and they have opted in favour of it, it becomes a resolution. A resolution may, thus, be
defined as the formal decision of a meeting on a particular proposal before it.

Types of Resolutions

Resolutions are of the following types:
1. Ordinary Resolutions;

2. Special Resolutions; and

3. Resolutions requiring special notice.
Ordinary Resolution

At a general meeting of which notice has been given, if votes cast in favour of the resolution by
members exceed the votes, if any, cast against the resolution by members, the resolution so passed
is an ordinary resolution.

Important matters for which an ordinary resolution is enough are as follows:
(i) Issue of shares at a discount
(ii) Alteration of the share capital
(iii) Approval of the statutory report
(iv) The consideration of accounts, the Balance Sheet and the report of
the Board of Directors and of the auditors
(v) Appointment of auditors and fixation of their remuneration
(vi) Appointment of the first directors who are to retire by rotation
(vii) Increase or decrease in the number of directors within the limits prescribed by the Articles
(viii) Adoption of the appointment of sole selling agents
(ix) Removal of a director and appointment of another director in his place
(x) Declaration of dividend
(xi) Appointment of liquidator in case of voluntary winding up and fixing his remuneration
(xii) To rectify the name of company
(xiii) To cancel or redeem debentures
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(xiv) To cancel directors by rotation

(xv) To approve the remuneration of directors

(xvi) To fill the vacancy in the office of Liquidator.
Special Resolution

The resolution is a special resolution, if

(i) the intention to propose the resolution as a special resolution has been duly specified in the
notice calling the general meeting;

(i) the notice required has been duly given of the general meeting; and

(i) the votes cast in favour of the resolution by members are three times the number of the votes,
if any, cast against the resolution by the members.

A copy of the special resolution must be filed with the Registrar within 30 days of its passing.
Special Resolution Matters

In addition to the matters given in the articles of the company, the Companies Act specifies certain
matters for which a special resolution must be passed; for example,

(i) to alter the memorandum of the company

(ii) to alter the articles of the company

(i) to issue further shares without pre-emptive rights

(iv) for creation of a reserve capital

(v) to reduce the share capital

(vi) to pay interest out of the capital to members

(vii) for authorizing a director to hold an office or place of profit
(viii) for voluntary winding-up of a company

Resolutions Requiring Special Notice

A resolution requiring special notice is not an independent class of resolutions. It is a kind of
ordinary resolution, with the only difference that here the mover of the proposed resolution is
required to give a special notice of 14 days to the company before moving the resolution, and the
company shall then immediately give its members notice of the resolution in the same manner as
it gives notice of the meeting. If that is not practicable, the company shall give not less than seven
days’ notice before the meeting either by advertisement in a newspaper or in any other mode
allowed by the articles.

MODES OF WINDING-UP OF A COMPANY
Concept of Winding-Up
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Winding up (which is more commonly called liquidation in Scotland) is proceeding for the
realisation of the assets, the payment of creditors, and the distribution of the surplus, if any, among
the shareholders, so that the company may be finally dissolved. Professor Gover in his book
Principles of Modern Company Law has described the winding up of a company in the following
words:

“Winding up of a company is the process whereby its life is ended and its property administered
for the benefit of its creditors and members. An administrator called a liquidator is appointed and
he takes control of the company, collects its assets, pays its debts and finally distributes any surplus
among the members in accordance with their rights.”’

Thus, winding up is the last stage in the life of a company. It means a proceeding by which a
company is dissolved.

Winding up should not be taken as if it is dissolution of a company. The winding up of a company
precedes its dissolution. Prior to dissolution and after winding up, the legal entity of the company
remains and it can be sued in a Court of law. On dissolution the company ceases to exist, its name
is actually struck off from the Register of Companies by the Registrar and the fact is published in
the official Gazette.

MODES OF WINDING UP

A company can be wound up in three ways:

1. Compulsory winding up by the Court;

2. Voluntary winding up: (i) Members' voluntary winding up; (ii) Creditors' voluntary winding up;
3. Voluntary winding up subject to the supervision of the Court.

WINDING UP BY THE COURT

A company may be wound up by an order of the Court. This is called compulsory winding up or
winding up by the Court. Section 433 lays down the following grounds where a company may be
wound up by the Court. A petition for winding up may be presented to the Court on any of the
grounds stated below:

Special resolution

Default in filing statutory report or holding statutory meeting

Failure to commence business within one year or suspension of business for a whole year
Reduction of membership below the minimum

Company's inability to pay its debts

Just and Equitable

AN

VOLUNTARY WINDING UP

Winding up by the creditors or members without any intervention of the Court is called 'voluntary
winding up'. In voluntary winding up, the company and its creditors are left free to settle their
affairs without going to the Court, although they may apply to the Court for directions or orders if
and when necessary.

A company may be wound up voluntarily under the circumstances given hereunder:

Kinds of Voluntary Winding up
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Voluntary winding up may be:
(a) A members' voluntary winding up; or
(b) A creditors' voluntary winding -up.

Members' voluntary winding up

A members' voluntary winding up takes place only when the company is solvent. It is initiated by
the members and is entirely managed by them. The liquidator is appointed by the members. No
meeting of creditors is held and no committee of inspection is appointed. To obtain the benefit of
this form of winding up, a declaration of solvency must be filed.

Creditors' Voluntary Winding up
In creditors' voluntary winding up, it is the creditors who move the resolution for voluntary
winding up of a company, and there is no solvency declaration made by the directors of the

company. In other words, when a company is insolvent, that is, it is not able to pay its debts, it is
the creditors' voluntary winding up.
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